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This  complaint  involves  an  allegation  by  the  Complainant  that  he  was  terminated  from  his 
employment  contrary  to  the  Human  Rights  Code  R.S.O.  1990,  c.  H-19,  as  amended  (the  "Code") 
The  parties  jointly  requested  that  the  identity  of  the  Complainant  and  Respondents  be  kept  private. 
That  request  was  granted.  As  will  be  seen  from  the  facts,  the  incidents  leading  to  the  Complainant's 
dismissal  is  very  personal  in  nature  involving  allegations  of  sexual  abuse  that  are  peripheral  to  this 
complaint,  but  not  part  of  it.  For  that  reason  I  will  be  referring  the  Complainant  and  his  spouse  as 
Mr.  and  Mrs.  A,  and  the  Respondent  as  Mr.  B  and  the  Corporate  Respondent  as  Mr.  C. 

PRELIMINARY  ISSUES 

At  the  commencement  of  the  hearing  Commission  counsel  raised  two  preliminary  matters:  an  order 
for  the  exclusion  of  a  potential  witnesses,  the  Respondent  Mr.  B's  spouse;  the  other  dealing  with 
an  amendment  to  the  complaint. 

This  complaint  involves  several  members  of  the  Complainant's  family.  The  spouse  of  one  of  the 
Respondents  attended  at  the  hearing  and  Respondents'  counsel  had  not  decided  whether  she  would 
ultimately  be  called  to  give  any  evidence.  Because  of  the  nature  of  the  complaint  he  asked  that  the 
Respondent's  spouse  be  allowed  to  be  remain  during  the  hearing.  Since  the  parties  were  agreed  that 
there  was  very  little  dispute  concerning  the  factual  basis  for  the  complaint,  I  granted  this  request. 

The  second  preliminary  matter  involved  a  request  from  the  Commission  that  the  complaint  be 
amended  to  add  another  ground.  The  complaint  is  dated  April  21,  1991,  and  deals  with  an  incident 
that  occurred  on  or  about  September  17,  1990.  In  the  complaint  Mr.  A  alleges  that  he  was  dismissed 
from  employment  because  of  a  family  matter  and  that  his  right  to  equal  treatment  with  respect  to 


employment  has  been  infringed  with  respect  to  family  status.  Commission  counsel  moved  to  amend 
that  complaint  to  add  a  second  ground,  namely  marital  status.  It  was  her  submission  that,  although 
the  confrontation  leading  to  the  dismissal  involved  the  Complainant's  spouse  and  daughter,  the 
evidence  will  show  that  the  Complainant's  wife  played  a  significant  role  in  that  confrontation.  The 
Commission  expressed  a  concern  that  the  Respondent  might  take  the  position  that  the  circumstances 
involved  a  problem  with  his  spouse  and  might  attempt  to  narrow  the  grounds  upon  which  the 
Complainant  bases  his  allegations.  It  relied  on  two  often  quoted  cases  for  the  proposition  that  a 
Board  of  Inquiry  has  the  jurisdiction  to  amend  a  complaint,  even  at  the  hearing.  Those  cases  are 
Consensv.  The  Canadian  Nurses' s  Association  (1991),  2  C.H.R.R.  D/365  and  Styres  v.  Sam  Paiken 
(1982),  3  C.H.R.R.  D/926. 

Respondents'  counsel  objected  to  the  amendment  and  took  the  position  that  it  would  broaden  the 
complaint  to  include  matters  that  were  not  raised  at  the  time  the  complaint  was  filed  and  which  the 
Respondents  are  not  prepared  to  address.  It  was  his  position  that  the  amendment  was  not  an 
amplification  of  the  existing  grounds  but  an  entirely  new  ground  and  that  it  was  too  late  in  the 
process  to  allow  that.  He  noted  that  the  usual  approach  in  these  situations  would  be  for  the 
Respondents  to  request  an  adjournment.  Because  the  matter  has  been  outstanding  for  such  a  long 
period  of  time  and  because  the  complaint  is  very  personal  in  nature  and  has  caused  a  great  deal  of 
stress  amongst  all  of  those  involved,  the  Respondents  do  not  want  an  adjournment,  but  rather  wanted 
the  matter  resolved. 

At  the  hearing  I  allowed  the  complaint  to  be  amended  to  include  a  claim  of  discrimination  on  the 


basis  of  marital  status.  In  the  Consent  case,  the  complainant  was  terminated  from  his  employment 
because,  during  a  restructuring,  it  was  decided  that  his  position  required  someone  who  was  fluently 
bilingual,  preferably  a  Francophone.  His  complaint  alleged  discrimination  on  the  basis  of  ancestry. 
At  the  hearing  the  Commission  requested  that  the  Board  include  "nationality  and  place  or  origin" 
as  additional  grounds.  The  Board  of  Inquiry  allowed  that  amendment  on  the  grounds  that  the  Code 
required  it  to  decide  whether  or  not  a  party  had  contravened  the  Code  and  that  it  was  required  to 
hear  the  complete  circumstances  of  the  complaint  in  order  to  decide  that  question.  It  described  the 
written  complaint  as  "general  notice  to  a  party  in  an  administrative  hearing". 

I  agree  with  that  characterization  of  the  complaint  as  general  notice.  Given  the  long  delays  inherent 
in  the  system  ,  it  would  be  patently  unfair  for  a  complainant  to  prove  a  case  of  discrimination  on  a 
related  ground  but  be  precluded  from  receiving  a  declaration  and  or  remedy  because  of  an  overly 
technical  and  narrow  interpretation  of  the  complaint.  In  this  case  the  circumstances  giving  rise  to 
the  complaint  on  each  ground  are  identical.  The  complaint  originates  from  a  family  dispute  and  the 
addition  of  the  grounds  "marital  status"  is  sufficiently  related  to  the  original  complaint  to  persuade 
me  to  allow  it.  The  Respondent  has  declined  the  offer  of  adjournment  because  of  the  delay  already 
experienced  by  the  parties  in  getting  this  complaint  to  a  hearing.  I  therefore  ordered  that  the 
complaint  be  amended  to  include  a  claim  of  discrimination  on  the  basis  of  marital  status. 


THE  FACTS 

Mr.  A  had  worked  for  twenty-six  years  with  the  Respondent  company  at  the  time  of  his  termination.. 
The  Respondent  company  is  owned  and  managed  by  his  brothers-in-law,   Mr.  C,  who  is  the 


President  and  Mr.  B,  who  is  the  Vice  President  and  manager.  If  Mr.  A  had  not  been  terminated 
when  he  was,  he  would  have  retired  four  years  later,  at  age  60,  on  full  pension. 

The  events  leading  to  the  termination  involve  a  claim  by  the  Complainant's  daughter  that  she  was 
sexually  molested  as  a  young  child  by  Mr.  B.  Apparently  she  had  been  in  therapy  for  some  time  and 
could  recall  incidents  of  sexual  abuse,  but  not  the  abuser.  Sometime  in  September  of  1990,  she 
identified  Mr.  B  as  her  abuser.  On  September  14,  1990,  and  on  the  advice  of  her  therapist,  the 
Complainant,  his  spouse,  their  daughter  and  a  friend  went  to  Mr.  B's  house  to  confront  him  with  the 
allegation.  Mr.  A  stayed  in  the  car  and  was  not  involved  in  the  heated  exchange  at  Mr.  B's  front 
door.  Later  that  evening  Mr.  B  called  the  Complainant's  home  and  then  appeared  at  his  front  door, 
asking  to  speak  to  them.  The  Complainant  refused  to  let  him  into  the  house  and  Mr.  B  left  without 
incident. 

On  the  following  Monday  the  Complainant  reported  to  work  as  usual.  His  practise  was  to  report 
for  work  between  seven  and  seven-thirty,  receive  a  work  order  from  his  supervisor  and,  at  around 
eight  o'clock,  begin  to  complete  those  orders.  Most  of  his  work  was  done  outside  of  the  office  and 
he  rarely  saw  Mr.  B  during  the  work  day.  On  the  day  in  question,  Mr.  A  had  received  his  work 
order  and  was  having  a  cup  of  coffee  when  Mr.  B  walked  over  to  him,  took  the  work  order  out  of 
his  hand  and  told  him  that "  he  was  not  going  anywhere".  Mr.  B  asked  Mr.  A  to  come  to  his  office 
and  said  "you  are  not  working  and  I  want  to  see  you  upstairs  in  my  office".  Mr.  A  refused  and 
walked  away  from  him.  He  phoned  his  spouse  to  pick  him  up  and  when  she  arrived  they  went  up 
to  Mr.  B's  office.  When  they  arrived  Mr.  B  began  shouting  to  Mr.  A  about  his  daughter  and  her 


5 

accusations  and  ultimately  told  him  that  he  was  terminated.  Mr.  A's  evidence  was  that  he  never 
spoke  to  Mr.  B  about  the  allegations  directly  and  that,  as  far  as  he  was  concerned,  it  was  a  matter 
between  his  daughter,  his  spouse  and  Mr.  B.  He  had  reported  for  work  as  usual  believing  that  the 
situation  did  not  have  any  bearing  on  his  employment. 

Much  evidence  was  offered  with  respect  to  the  actual  conversation  between  the  Complainant,  his 
spouse  and  Mr.  B,  suggesting  that  there  had  been  concerns  about  the  Complainant's  work 
performance.  Mr.  B  testified  he  never  told  the  Complainant  that  he  was  being  terminated.  None 
of  that  evidence  is  relevant  given  that  Mr.  B  admitted  that  he  was  generally  satisfied  with  the 
Complainant's  work  and  testified  that  "I  could  not  work  with  him  in  those  conditions"  and  that  he 
fired  him  because  he  realized  that  the  relationship  was  "gone".  He  stated  that  he  would  have  been 
unable  to  work  with  the  Complainant  given  the  situation.  The  evidence  is  that  the  Complainant  and 
Respondents  work  for  a  small  company  employing  twenty  five  to  thirty  employees.  Mr.  A  worked 
directly  under  Mr.  B's  supervision.  The  Respondents  contended  they  were  entitled  to  know  that 
their  employees  would  be  loyal  and  trustworthy,  especially  given  the  fact  that  they  work  primarily 
out  of  the  office  and  without  supervision.  Mr.  A  never  suggested  to  Mr.  B  that  he  had  any  doubts 
that  his  daughter's  allegations  were  true.  When  he  was  asked  to  come  to  Mr.  B's  office  to  discuss 
the  situation,  he  refused.  The  decision  to  terminate  Mr.  A's  services  was  based  on  Mr.  B's 
assessment  of  their  ability  to  continue  to  work  together  within  the  confines  of  the  working 
environment. 

Mr.  C  testified  that  he  had  a  telephone  conversation  with  the  Complainant's  spouse  later  on  the  same 


day  that  she  had  confronted  Mr.  B  with  her  allegations.  She  told  him  about  her  daughter's 
accusations  and  suggested  that  Mr.  B  be  fired.  She  told  him  that  Mr.  A  could  not  return  to  work  as 
long  as  Mr.  B  was  there.  Mr.  C  advised  her  that  he  would  come  up  to  assess  the  situation  and  that 
it  would  better  if  Mr.  A  did  not  return  to  work  until  he  had  done  so.  He  then  spoke  with  Mr.  B, 
advised  him  of  his  conversation  with  Mrs.  A  and  told  him  that  Mr.  A  was  not  to  return  to  work  until 
the  situation  had  been  resolved.  He  arrived  at  the  plant  a  few  days  later,  was  told  by  Mr.  B  that  Mr. 
A  had  quit  his  job  and  assumed  that,  since  Mr.  A  had  filed  no  grievance  with  his  union,  the  issue 
of  Mr.  A's  employment  was  concluded.    He  never  spoke  directly  with  either  Mr.  or  Mrs.  A. 

Counsel  for  the  Respondents  denied  that  the  Complainant  was  terminated  because  of  the  allegations 
of  sexual  abuse  or  because  of  his  marital  status.  The  Respondents  took  the  position  that  the 
Complainant  was  terminated  because  he  believed  that  Mr.  B.  had  molested  his  daughter.  In  the  face 
of  that  belief  Mr.  B.  concluded  he  could  not  continue  to  work  with  the  Complainant.  Mr.  B. 
assessed  the  Complainant's  ability  to  continuing  to  be  an  employee  on  a  personal  level  unrelated  to 
his  marital  status.  That  was  a  personal  assessment  and  was  not  based  on  any  factors  relating  to 
marital  or  family  status.  If  the  Tribunal  accepts  that  submission,  argued  the  Respondents,  there  was 
no  discrimination. 

DECISION 

This  is  a  most  unfortunate  situation.  Since  the  original  confrontation  in  September  of  1990,  the 
Complainants  and  Respondents  have  had  no  contact  with  each  other.  The  situation  has  caused  a 
family  rift  that  may  never  heal.  As  well,  Mr.  A,  who  had  worked  for  twenty-six  years  for  the  same 


company,  was  terminated  from  his  employment  virtually  on  the  eve  of  his  retirement.  The  economic 
and  emotional  chaos  resulting  from  that  termination  has  been  traumatic  for  all  concerned. 

Notwithstanding  the  human  and  economic  difficulties  that  have  arisen  from  the  situation,  the  issue 
is  relatively  clear.  Was  the  reference  to  marital  and  family  status  in  the  Code  intended  to  include 
a  situation  such  as  the  one  before  me?  I  am  satisfied,  based  on  the  evidence  before  me,  that  the  sole 
reason  for  Mr.  A's  termination  was  the  fact  that  his  daughter  had  raised  allegations  of  sexual  abuse 
against  his  employer,  Mr.  B. 

The  Respondents  argued  that  the  decision  to  terminate  the  Complainant's  services  was  based  on  a 
personal  evaluation  of  the  Complainant's  ability  to  continue  to  work  for  someone  he  believed  had 
sexually  molested  his  daughter.  Mr.  B  determined  that  he  would  be  unable  to  work  with  the 
Complainant  because  he  could  no  longer  rely  on  his  loyalty  to  the  company.  In  the  circumstances, 
one  can  understand  Mr  B.'s  concerns.  However,  it  is  clear  from  the  evidence  that,  at  the  time  of  the 
termination,  the  Complainant  had  given  Mr.  B  no  cause  for  those  concerns.  He  had 
compartmentalized  his  personal  and  employment  situations.  From  the  evidence  it  is  clear  that  he 
had  not  yet  considered  whether  the  two  were  compatible.  It  may  well  have  been  that,  in  time,  he 
would  have  decided  they  were  not.  Indeed,  in  time  Mr.  B  might  have  been  proven  to  be  correct  in 
his  assessment  of  Mr.  A's  continued  employment.  However,  it  was  premature  for  Mr.  B  to  have 
reached  that  conclusion  when  he  did.  Notwithstanding  the  fact  that  the  Complainant  had  said 
nothing  to  him  about  the  allegations,  the  Respondent,  Mr.  B,  assumed  that  the  Complainant  accepted 
his  daughter's  version  of  the  incident  and  acted  on  that  assumption.    He  never  spoke  to  the 
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Complainant  directly  about  his  views  nor  did  he  discuss  the  problems  he  believed  would  exist  if  the 
Complainant  continued  to  work  for  him.  Since  Mr.  B  acknowledged  that  he  did  not  dismiss  the 
Complainant  for  cause,  the  obvious  conclusion  must  be  that  he  was  dismissed  because  of  the  actions 
of  his  spouse  and  daughter. 

The  Complainant  was  entitled  to  be  treated  not  as  the  spouse  of  his  employer's  sister  or  as  the  father 
of  his  daughter.  He  deserved  to  be  assessed  on  his  own's  merits.  The  Respondents  could  not  or 
would  not  distinguish  between  the  Complainant  and  his  daughter's  allegations.  They  assumed  that 
the  Complainant's  spouse  was  speaking  for  him  because  she  was  his  spouse.  That  may  or  may  not 
have  been  true,  but  the  fact  is  that  the  Respondents  never  waited  long  enough  to  see  whether  that 
was  a  genuine  concern.  In  my  view,  the  Complainant,  at  the  time  of  his  termination,  had  not  given 
much  consideration  as  to  what,  if  anything,  he  intended  to  do  about  the  situation.  From  his  evidence 
it  is  clear  that  he  compartmentalized  his  life  into  work  and  home.  It  was  a  very  emotional  time  for 
everyone  and,  not  surprisingly,  the  Complainant's  reaction,  while  unusual,  is  understandable.  There 
is  no  question  that  the  termination  was  precipitated  by  the  allegations  and  cannot  be  separated  from 
the  marital  or  family  status  of  the  Complainant. 

With  respect  to  the  Respondent  Mr.  C,  he  was  the  owner  and  president  of  the  company.  He  was 
the  ultimate  authority  and  it  was  within  his  power  to  resolve  the  problem.  However,  he  did  nothing. 
He  took  no  steps  to  speak  to  the  Complainant  and  never  invited  him  back  to  his  job.  While  did  not 
personally  dismiss  the  Complainant,  the  fact  is  that  as  owner  and  president  of  the  company,  he  is 
as  responsible  for  the  situation  as  Mr.  B.    Section  45  (1)  of  the  Code  states  that  any  act  committed 
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or  omitted  by  an  officer,  official,  employee  or  agent  of  a  corporation  shall  be  deemed  to  be  an  act 
or  omission  by  the  corporation. 

Having  determined  that  the  Complainant  was  terminated  from  his  employment  because  his  daughter 
and  spouse  confronted  his  employer  with  allegations  of  sexual  abuse,  the  issue  is  whether  that 
constitutes  a  violation  of  the  Complainant's  right  to  be  free  of  discrimination  in  employment  on  the 
basis  of  family  and  marital  status.  The  issue  is  whether  a  dismissal  in  these  circumstances  was 
intended  to  be  included  in  the  terms  "family  status'  and  "marital  status"  for  purposes  of  the  Code. 

To  decide  that  question,  I  need  look  no  further  than  the  Supreme  Court  of  Canada's  decision  in 
Brossard  v.  Quebec  (Commission  des  droits  de  la personne)  1988,  10  C.H.R.R.  D/55 15.  That  case 
involved  a  decision  under  the  Quebec  Charter  of  Rights  and  Freedoms  concerning  the  issue  of 
discrimination  against  a  complainant  because  of  her  civil  status  when  the  respondent  refused  to  hire 
her  as  a  life  guard  because  her  mother  was  already  employed  by  the  municipality.  The  complaint 
arose  from  the  town's  policy  to  refuse  to  hire  members  of  the  immediate  family  of  town  councillors 
and  existing  staff  in  order  to  avoid  nepotism  or  favouritism  or  any  appearance  of  such  in  the  hiring 
practices  of  the  municipality.  The  sole  reason  given  for  refusing  to  hire  the  complainant  was  that 
her  mother  was  employed  as  a  secretary  at  the  municipality's  police  station. 

In  answering  the  question  of  whether  the  town's  hiring  policy  discriminated  on  the  basis  of  civil 
status,  the  Supreme  Court  of  Canada  stated  that  civil  status  under  Section  10  of  the  Quebec  Charter 
included  a  range  of  facts  relating  to  the  three  classic  elements  of  civil  status  -  birth,  marriage  and 
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death.  In  considering  whether  affiliation,  fraternity  and  sorority  formed  part  of  civil  status,  the 
Supreme  Court  concluded  its  enquiry  had  to  extend  to  whether  marital  status  was  included  within 
the  ambit  of  that  term.  Its  focus  was  not  on  marital  status  in  absolute  terms  but  in  relative  terms 
since  the  hiring  policy  excluded  candidates  married  to  persons  already  connected  to  the  town.  While 
it  conceded  that  the  latter  issue  did  not  directly  affect  the  complainant,  it  determined  it  was  relevant 
to  the  question  of  whether  the  hiring  policy  was  discriminatory.  The  Supreme  Court  found  that 
filiation  was  one  of  the  cardinal  elements  of  the  notion  of  civil  status  in  the  Quebec  Civil  Code  and 
Section  10  of  the  Charter.  It  was  also  prepared  to  include  family  relationships  under  civil  status  for 
the  purposes  of  Section  10  of  the  Charter. 

Discrimination  on  the  basis  of  family  or  marital  status  is  expressly  contrary  to  the  Ontario  Code. 
The  issue  comes  down  to  a  determination  of  whether  the  reference  to  "marital"  and  "family"  status 
protected  by  the  Code  includes  not  just  the  status  of  being  married  but  also  includes  marriage  to 
a  particular  individual.  The  Supreme  Court  of  Canada  has  decided  that  it  does  in  the  Brossard  case. 
The  facts  before  me  are  analogous  to  those  of  the  Brossard  case  where  the  Supreme  Court  of  Canada 
determined  such  discrimination  to  be  contrary  to  the  Quebec  Charter.  In  this  case,  I  find  that  the 
Complainant  was  directly  discriminated  against  in  employment  on  the  basis  of  marital  and  family 
status  contrary  to  the  Code. 

The  parties  jointly  requested  that  the  Board  of  Inquiry  not  impose  a  remedy  but  rather  allow  them 
to  agree  on  the  appropriate  remedy  themselves.  The  parties  will  have  ninety  days  within  which  to 
attempt  to  do  so.  I  will  remain  seized  of  the  issue  in  the  event  they  are  unable  to  resolve  the  issue 
of  damages. 


1  ] 


COSTS 


Respondents'  counsel  argued  that  the  Code  permits  a  Board  of  Inquiry  to  order  costs  in  certain 
limited  circumstances.  It  has  been  four  years  since  the  complaint  was  filed  and  during  that  time  the 
Respondents  have  suffered  undue  hardship  as  a  result.  As  well  as  seeking  a  dismissal  of  the 
complaint,  the  Respondents  asked  for  an  award  of  costs.. 

The  authority  to  award  costs  under  the  Code  is  discretionary  and  is  conditional  on  a  dismissal  of  the 
complaint.  Given  the  finding  that  the  Complainant  was  improperly  discharged  contrary  to  the  Code, 
I  have  no  jurisdiction  to  award  costs. 

Dated  at  Toronto  this  2nd  day  of   July,  1996 


Loretta  Mikus 


